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 ZONING BOARD OF ADJUSTMENT 1 

 STAFF REPORT 2 

 JULY 7, 2016 3 

 4 

 5 

GENERAL INFORMATION: 6 

 7 

Landowner:   Center Road Properties, LLC (Pomerleau) 8 

Applicant:   Eric & Rebecca Koval 9 

Address:  51 Center Road, Essex Town  10 

 11 

Proposal:  Request for an Unspecified Use approval to operate a custard/ice 12 

cream shop in one of the commercial structures currently situated on the 13 

southeast corner of Center Road and Saybrook Road.  A few tables or a 14 

counter is proposed.  No food will be prepared on-site.   15 

 16 

A portion of retail, (not requiring ZBA approval) to include but not limited 17 

to selling current and past trading cards, small sports memorabilia items, 18 

candy and snacks is proposed in combination with the unspecified use.   19 

 20 

BACKGROUND: 21 

  22 

This is a 2.07 acre lot located in the Residential-Business (RB) Zoning 23 

District.  Currently the lot houses 3 buildings.  The first being the former 24 

furniture building, which is now occupied by a 38-child daycare facility, two 25 

small commercial uses, and vacant space; the second building is a residential 26 

duplex; and the third being a former garage that was approved to be converted 27 

into commercial space.  Records show that a beauty parlor was located in this 28 

building in the earlier years. 29 

 30 

This parcel is surrounding by residential uses, primarily condos and apartment 31 

buildings. 32 
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 33 

The following approvals were granted on this parcel of land: 34 

 35 

 January 26, 1984, Planning Commission (PC) approval of a 3-lot 36 

subdivision of lands known as 51-61 Center Road, as follows: An 83-acre 37 

parcel; A second parcel owed by the Collette Furniture; and a 26-acre +/- 38 

parcel, with existing 2 family home and outbuildings; and a third 26+/1 39 

acre lot.   40 

 June, 1985, PC approval for an addition to the building; 41 

February 25, 1988, PC approval for the creation of Lot D.  (The 42 

applicant did not go through the development of this lot over the issue of 43 

a condition requiring a second 60’ access on the easterly portion of the 44 

property.  They submitted a new application without this access in 45 

1989.) 46 

 March 23, 1989, PC denial of the 4th lot. 47 

July 26, 1990, State of VT Superior Court Decision re: appeal of the 48 

3/23/89 PC Decision.  Court ruled approval of Lot D without a southerly 49 

60’ access. 50 

 June 3, 1991 – ZBA approval for the operation of a dance studio. Collette 51 

Furniture shared the building; 52 

August 7, 1991, ZBA approval to operate a 24-child pre-school/day care 53 

facility; 54 

August 15, 1991, PC approval to operate a 24-child pre-school/day care 55 

facility; 56 

December 10, 1993, ZBA approval for retail sales associated with dance 57 

studio; 58 

March 19, 2003, Administrative Approval for minor improvements to 59 

front façade and landscaping; 60 

April 28, 2005, PC approval of free standing sign; 61 

May 10, 2006, ZBA approval to amend daycare hours to 6:30 a.m. to 62 

6:00 p.m.; 63 

April 14, 2011, ZBA approval to increase daycare to 38 children; 64 

Administrative Use Permit #2016-42, Music Space  65 
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Administrative Use Permit #2016-43, Ping Pong Recreation 66 

  67 

GENERAL INFORMATION: 68 

 69 

A traffic analysis was requested and provided by Doug Goulette, P.E., of 70 

Lamoureux & Dickinson Consulting Engineers, as follows: 71 

 72 

Proposed Shop 73 

Basis of calculations – Institute of Traffic Engineers Parking Generation, 74 

4
th

 edition Category # 939 (Bread/donut/bagel shop)=  75 

8 parking spaces/1,000 sf gross floor area x 1,000 sf =            8 spaces 76 

 77 

Existing Daycare Use 78 

Basis of calculations – Institute of Traffic Engineers Parking Generation 79 

4
th

 edition Category # 565 (Day Care Center)=  80 

3.16 parking spaces/1,000 sf gross floor area x 3,200 s.f.=                10 spaces 81 

 82 

1,200 s.f. space – Music Instruction  83 

Basis of calculations – Town of Essex Zoning Regulations, Table 3.3 84 

Office use as noted on 4/22/16 Zoning Permit 85 

1 space/250 sf gross floor area x 1,200 sf =     5 spaces 86 

 87 

2,000 s.f. space – Mentoring Office  88 

Basis of calculations – Town of Essex Zoning Regulations, Table 3.3 89 

Personal Services use as noted on 4/22/16 Zoning Permit 90 

1 space/200 sf gross floor area x 2,000 sf =    10 spaces 91 

 92 

Vacant 2,400 s.f. space – Possible Martial Arts Studio  93 

Basis of calculations – Institute of Traffic Engineers Parking Generation 94 

4
th

 edition Category # 492 (Health/Fitness Club)=  95 

5 spaces/1,000 sf gross floor area x 2,400 sf =    12 spaces 96 

 97 

Duplex Apartment  98 

Basis of calculations – Town of Essex Zoning Regulations, Table 3.3 99 

Residential 100 

2.3 spaces/unit x 2 units =        5 spaces 101 

 102 
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    Total Required Parking Spaces =  50 spaces 103 

 104 

The building proposed for the mixed use shop has its own curb cut off Center 105 

Road (Route 15), and has a parking lot with 8 spaces.  The other two buildings 106 

on this parcel are served by a second curb cut to the east, which provides access 107 

to both a parking area along Center Road with 25 spaces, and a parking area to 108 

the south of the commercial building with 19 spaces.  This results in a total of 52 109 

spaces currently serving this site.  As can be seen, the existing spaces exceed the 110 

calculated required spaces of 50.  Currently, because of the vacancy of the lease 111 

space in the large building to the east, there will be even more parking available 112 

on the site to accommodate the new shop.  If the 8 spaces in the western parking 113 

area become full, overflow parking can be accommodated in the other parking 114 

areas. There is an existing 8’ wide paved path along Center Road linking both 115 

driveways.  This path could be used by pedestrians to walk between the two 116 

parking areas.  Signage may be required to direct the new shop visitors to use 117 

the adjacent parking lot if needed for overflow parking. 118 

 119 

The peak parking periods are as follows: 120 

 121 

Daycare 122 

 Weekdays early in the morning and right after working hours. 123 

 124 

 Proposed Mixed Use Shop 125 

 After dinner period and weekend afternoons and evenings 126 

 127 

Vacant commercial spaces 128 

 Unknown 129 

 130 

Duplex residential building 131 

 Before and after typical business hours 132 

 133 

Music Instruction  134 

 Typical business hours, weekdays only, and some limited night hours for the 135 

music instruction 136 

 137 

Mentoring Office 138 

 Typical business hours, weekdays only 139 
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 140 

Shared Parking Summary - In our opinion, the existing number of parking 141 

spaces serving this site can adequately accommodate the proposed new mixed 142 

use shop, in addition to accommodating the existing and anticipated (martial 143 

arts studio) uses.   This conclusion is based on the fact that there are 2 more 144 

spaces existing over what is calculated to be the parking needs in the future, but 145 

more importantly, that the peak parking demand periods for the various uses are 146 

not concurrent.   147 

 148 

Staff Comments:   149 

 150 

The Recreation Director has no concerns with the proposal. 151 

 152 

The Fire Chief is concerned with creating congestion and potential accidents.  153 

He does not believe that people would know to use the main entrance and 154 

would have difficulty existing the smaller parking lot and that people would 155 

park on Saybrook Road.   156 

 157 

The Police Chief agreed with the Fire Chief’s concerns and asked the 158 

applicant to offer specifics on signage and its placement. 159 

 160 

Public Works requested that the applicant receive approval from the State and 161 

submit results to the Town regarding the proposed traffic changes.  Public 162 

Works noted that the making of ice cream and/or custard may require a license 163 

from the VT Dept. of Health or the Agency of Agriculture.  Information 164 

regarding licensing for frozen desserts was provided to the ZBA.  Public 165 

Works requires a grease trap be installed should a commercial sink be 166 

necessary on the premises. 167 

 168 

A copy of staff emails or memos was provided to the ZBA and is in the file of 169 

record in the Planning & Zoning office. 170 

171 
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Applicant’s comments regarding Section 5.7-Conditional Use criteria: 172 

 173 

(A)(1)- Capacity of existing or planned community facilities – It is our 174 

opinion that the proposed 1,000 s.f. mixed use shop will not place 175 

additional demands on existing or planned community facilities.  176 

There are no proposed site improvements such as new curb cuts 177 

which would affect the Town roads.  Further, the site has access to 178 

the existing 8’ wide multi-use path which runs along the entire 179 

frontage of the parcel. 180 

 181 

(A)(2) – Character of the area affected- This project will utilize 182 

existing buildings and site improvements which have, over the years, 183 

been used for many different uses.  No new buildings or infrastructure 184 

are proposed.  The proposed mixed use is consistent with the 185 

commercial nature of this area, with businesses located along Essex 186 

Way to the west and Route 15 to the east.  It is our opinion the 187 

proposed retail and ice cream shop will be an amenity to the area.  188 

The proposed use is a neighborhood scale commercial use that will 189 

primarily serve the surrounding residents. 190 

 191 

(A)(3) – Traffic on roads and highways in the vicinity-  As this project 192 

is only proposing to occupy a 1,000 s.f. existing building, it is not 193 

anticipated that the new use will have an undue adverse impact on the 194 

local road system, or along Center Road.  This building was once 195 

occupied by a hair salon, and it is not anticipated that traffic 196 

generated from the proposed use will be significantly different from 197 

previous uses. 198 

 199 

(A)(4) – Bylaws and Ordinances in effect – We are unaware of any 200 

violations to existing municipal bylaws or ordinances which would 201 

apply if the proposed mixed use shop were approved. 202 

 203 

(A)(5) – Utilization of renewable resources – We are unaware of any 204 
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interference this proposed use of this building would have on the 205 

sustainable use of renewable energy resources, including the existing 206 

and future availability of, and access to, such resources on adjoining 207 

properties.  There are no structural modifications proposed to the 208 

existing exterior of the building. 209 

 210 

(B)(1) – Conformance with the Town Plan- The 2016 Town Plan 211 

includes goals to increase the tax base by encouraging economic 212 

development and diversity.  This project meets this goal by providing 213 

a diverse use and increasing the tax base.  It also proposes a 214 

neighborhood scale retail use within the Town Center. 215 

 216 

(B)(2) – Site Plan Review Criteria - An existing conditions Site Plan 217 

is enclosed with this application prepared in 2006.  The current site 218 

conditions are substantially the same as what is depicted on the 2006 219 

plan.  There are no site improvements proposed with the occupancy 220 

of this existing building. Eight existing parking spaces are adjacent to 221 

this building. 222 

 223 

(B)(3)- Conformance with community character- It is our opinion that 224 

a neighborhood style mixed use retail/ice cream shop will enhance 225 

the character of the community by providing a place where young 226 

and old can gather to enjoy a snack and enjoy sports memorabilia 227 

from today and the past.  This use is envisioned to be a throwback to 228 

the 1960’s neighborhood corner store where you could buy a deck of 229 

baseball cards while enjoying a candy bar or ice cream cone. 230 

 231 

PROPOSED FINDINGS: 232 

 233 

1. The applicants, Eric & Rebecca Koval, are residents of the Town of Essex, 234 

and the Town is a municipality located in Chittenden County. 235 

236 
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 237 

2. The applicants are proposing to utilize an existing 1,000 sq. ft. commercial 238 

building located on a parcel of land housing two other buildings (one 239 

commercial and a residential duplex) at 51 Center Road, Essex Jct., Vermont.  240 

There are no proposed changes to the physical characteristic of the site. 241 

 242 

3. The applicant has submitted the following plan: 243 

 244 

Center Road Properties LLC. Essex VT 51 Center Road, Essex, VT Existing 245 

Conditions, dated 5-15-06, drawn by DuBois & King. 246 

 247 

4. The property is located in the Residential-Business (RB) Zoning District.  The 248 

purpose of this District is to provide for residential and limited commercial 249 

uses within a greenway setting along the VT Route 15 corridor.  This area 250 

includes properties, which are predominantly residential in nature located on 251 

the south side of VT Route 15 in Essex Center.  Home occupations, accessory 252 

dwellings and limited office development are encouraged in this district to 253 

enable some expansion of uses, preserve the predominantly residential 254 

character of the area, minimize traffic and congestion and avoid strip 255 

development.  The RB district was established to protect existing residential 256 

uses while allowing for limited commercial uses that are low traffic generators 257 

and are compatible with neighboring residences. 258 

 259 

5. Pursuant to state statute a ‘Notice of Hearing’ was provided to the applicant 260 

for posting on the property and the abutting property owners were notified 261 

of this meeting by certified mail.   262 

 263 

6. This proposal was reviewed under Article II, Section 2.3(C)(3) ‘Unspecified 264 

Use’ and Article V, Section 5.7 ‘Conditional Use’ of the Official Town of 265 

Essex Outside the Village of Essex Junction Official Zoning Regulations. 266 

 267 

 268 

7. At its 6/23/16 Planning Commission meeting, the PC reported that they were 269 

satisfied with a ZBA review of the site plan components of the proposal. 270 

 271 
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8. The applicant will be required to submit any permits from the VT Dept. of Fire 272 

& Safety, Dept. of Health, or Agency of Agriculture that may be necessary to 273 

start up the business. 274 

 275 

9. The applicant will be required to install a grease trap should a commercial sink 276 

be installed on the premises. 277 

 278 

10. The parcel has two existing curbcuts and a pathway that connects one 279 

parking lot to the other.  This applicant advised that this use will have access 280 

to both parking lots.  The applicant will be required to work the Zoning 281 

Administrator on signage, including directional signage, and its placement. 282 

 283 

11. The parcel has two existing curb cuts located off Route 15.  The applicant 284 

will be required to provide a sign-off on the proposed use from the Agency of 285 

Transportation. 286 

 287 

12. ______ spoke on behalf of this application. 288 

 289 

13. No one from the public spoke on behalf of this application.  OR _____, 290 

made the following comments regarding the proposal. 291 

 292 

FINDINGS OF FACT ANALYSIS (SECTION 5.7)  293 

 294 

The Board of Adjustment, after public notice and public hearing, may grant 295 

Conditional Use Approval, provided that the proposed conditional use shall not 296 

adversely affect: 297 

 298 

a) The capacity of existing or planned community facilities; 299 

b) The character of the area/neighborhood affected; 300 

c) Traffic on roads and highways in the vicinity; 301 

d) By-laws now in effect; 302 

e) Utilization of renewable energy resources; 303 

f) Is in conformance with the Town Plan. 304 

 305 
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Staff Evaluation of Above Required Findings: 306 

 307 

a) With proper conditions the proposed use will not adversely affect the 308 

capacity of existing or planned community facilities; 309 

b) With proper conditions the proposed use will not adversely affect the 310 

character of the area/neighborhood affected; 311 

c) With proper conditions the proposed use will not adversely affect the 312 

traffic on roads and highways in the vicinity; 313 

d) The proposed use will not adversely affect the by-laws now in effect; 314 

e) The proposed use will not adversely affect utilization of renewable 315 

energy resources; 316 

f) The proposed use is in conformance with the Town Plan. 317 

 318 

Further, regarding specific standards, the ZBA finds the applicant has met the 319 

burden of Section 5.7(B1)(B2)&(B3) as the proposed use meets the Town Plan 320 

goal by providing a diverse use and increasing the tax base; no site improvements 321 

are proposed; adequate parking serves all the buildings located on the parcel; and 322 

a neighborhood style mixed use retail/ice cream shop fits with the residential uses 323 

surrounding the property. 324 

 325 

PROPOSED CONDITIONS: 326 

 327 

1) The applicant shall file a Zoning Permit for the use and any fit-up necessary to 328 

operate this use. 329 

2) A Certificate of Occupancy inspection shall be required from both the State 330 

and Town prior to opening for business. 331 

3) Prior to the issuance of a Zoning Permit, the applicant shall submit a letter 332 

from VTrans confirming a State 1111 permit is not required. 333 

4) The applicant shall have access to both curbcuts associated with the parcel.  334 

Signage, including directional signage, and its placement shall be approved by 335 

the Zoning Administrator. The line stripping to the existing parking spaces 336 

shall be maintained so that they are visible at all times. 337 

5) A copy of the Health Permit, or letter from the Health Department stating a 338 
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permit is not required for the custard/ice cream use, shall be submitted with 339 

the Zoning Permit application.   340 

6) Prior to the issuance of a Certificate of Occupancy, a grease trap shall be 341 

installed if a commercial sink is located in the unit. 342 

7) All Findings and stipulations from previous approvals not affected by these 343 

amendments shall remain in effect. 344 

8) By accepting the conditions of this approval without appeal, the applicant 345 

confirms and agrees for itself and all assigns and successors in interest that the 346 

conditions of this approval shall run with the land and the land uses herein 347 

permitted, and will be binding upon and enforceable against the applicant and 348 

all assigns and successors in interest. 349 

 350 

 351 

 352 

Attachments:   Staff Emails/Memos 353 

 354 

    355 

    356 

 357 

 358 

 359 

 360 

 361 

 362 

 363 

 364 

 365 

 366 

 367 

 368 

 369 

 370 

 371 

 372 

 373 
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